
 

 

PART 3500 -- REAL ESTATE SETTLEMENT PROCEDURES ACT  
  
  

 
24 CFR 3500.2 

 
  § 3500.2 Definitions.  
 
 
    [PUBLISHER'S NOTE: 61 FR 29238, 29252, June 7, 1996, amended this section, and 61 FR 51782, Oct. 4, 1996, 
provides: "The effective date of the final rule amending part 3500 published June 7, 1996 (61 FR 29238) and corrected 
August 12, 1996 (61 FR 41944), is delayed until further notice."] 

 (a) Statutory terms. All terms defined in RESPA (12 U.S.C. 2602) are used in accordance with their statutory 
meaning unless otherwise defined in paragraph (b) of this section or elsewhere in this part. 

 (b) Other terms. As used in this part: 

 Application means the submission of a borrower's financial information in anticipation of a credit decision, 
whether written or computer-generated, relating to a federally related mortgage loan. If the submission does not state or 
identify a specific property, the submission is an application for a pre-qualification and not an application for a federally 
related mortgage loan under this part. The subsequent addition of an identified property to the submission converts the 
submission to an application for a federally related mortgage loan. 

 Business day means a day on which the offices of the business entity are open to the public for carrying on sub-
stantially all of the entity's business functions. 

 Dealer means, in the case of property improvement loans, a seller, contractor, or supplier of goods or services. In 
the case of manufactured home loans, "dealer" means one who engages in the business of manufactured home retail 
sales. 

 Dealer loan or dealer consumer credit contract means, generally, any arrangement in which a dealer assists the bor-
rower in obtaining a federally related mortgage loan from the funding lender and then assigns the dealer's legal interests 
to the funding lender and receives the net proceeds of the loan. The funding lender is the lender for the purposes of the 
disclosure requirements of this part. If a dealer is a "creditor" as defined under the definition of "federally related mort-
gage loan" in this part, the dealer is the lender for purposes of this part. 

 Effective date of transfer is defined in section 6(i)(1) of RESPA (12 U.S.C. 2605(i)(1)). In the case of a home eq-
uity conversion mortgage or reverse mortgage as referenced in this section, the effective date of transfer is the transfer 
date agreed upon by the transferee servicer and the transferor servicer. 

 Federally related mortgage loan or mortgage loan means as follows: 

 (1) Any loan (other than temporary financing, such as a construction loan): 

 (i) That is secured by a first or subordinate lien on residential real property, including a refinancing of any secured 
loan on residential real property upon which there is either: 

 (A) Located or, following settlement, will be constructed using proceeds of the loan, a structure or structures de-
signed principally for occupancy of from one to four families (including individual units of condominiums and coopera-
tives and including any related interests, such as a share in the cooperative or right to occupancy of the unit); or 

 (B) Located or, following settlement, will be placed using proceeds of the loan, a manufactured home; and 

 (ii) For which one of the following paragraphs applies. The loan: 

 (A) Is made in whole or in part by any lender that is either regulated by or whose deposits or accounts are insured 
by any agency of the Federal Government; 

 (B) Is made in whole or in part, or is insured, guaranteed, supplemented, or assisted in any way: 

 (1) By the Secretary or any other officer or agency of the Federal Government; or 



 

 

 (2) Under or in connection with a housing or urban development program administered by the Secretary or a hous-
ing or related program administered by any other officer or agency of the Federal Government; 

 (C) Is intended to be sold by the originating lender to the Federal National Mortgage Association, the Government 
National Mortgage Association, the Federal Home Loan Mortgage Corporation (or its successors), or a financial institu-
tion from which the loan is to be purchased by the Federal Home Loan Mortgage Corporation (or its successors); 

 (D) Is made in whole or in part by a "creditor", as defined in section 103(f) of the Consumer Credit Protection Act 
(15 U.S.C. 1602(f)), that makes or invests in residential real estate loans aggregating more than $ 1,000,000 per year. 
For purposes of this definition, the term "creditor" does not include any agency or instrumentality of any State, and the 
term "residential real estate loan" means any loan secured by residential real property, including single-family and mul-
tifamily residential property; 

 (E) Is originated either by a dealer or, if the obligation is to be assigned to any maker of mortgage loans specified 
in paragraphs (1)(ii) (A) through (D) of this definition, by a mortgage broker; or 

 (F) Is the subject of a home equity conversion mortgage, also frequently called a "reverse mortgage," issued by any 
maker of mortgage loans specified in paragraphs (1)(ii) (A) through (D) of this definition. 

 (2) Any installment sales contract, land contract, or contract for deed on otherwise qualifying residential property 
is a federally related mortgage loan if the contract is funded in whole or in part by proceeds of a loan made by any 
maker of mortgage loans specified in paragraphs (1)(ii) (A) through (D) of this definition. 

 (3) If the residential real property securing a mortgage loan is not located in a State, the loan is not a federally re-
lated mortgage loan. 

 Good faith estimate means an estimate, prepared in accordance with section 5 of RESPA (12 U.S.C. 2604), of 
charges that a borrower is likely to incur in connection with a settlement. 

 HUD-1 or HUD-1A settlement statement (also HUD-1 or HUD-1A) means the statement that is prescribed by the 
Secretary in this part for setting forth settlement charges in connection with either the purchase or the refinancing (or 
other subordinate lien transaction) of 1- to 4-family residential property. 

 Lender means, generally, the secured creditor or creditors named in the debt obligation and document creating the 
lien. For loans originated by a mortgage broker that closes a federally related mortgage loan in its own name in a table 
funding transaction, the lender is the person to whom the obligation is initially assigned at or after settlement. A lender, 
in connection with dealer loans, is the lender to whom the loan is assigned, unless the dealer meets the definition of 
creditor as defined under "federally related mortgage loan" in this section. See also § 3500.5(b)(7), secondary market 
transactions. 

 Managerial employee means an employee of a settlement service provider who does not routinely deal directly 
with consumers, and who either hires, directs, assigns, promotes, or rewards other employees or independent contrac-
tors, or is in a position to formulate, determine, or influence the policies of the employer. Neither the term "managerial 
employee" nor the term "employee" includes independent contractors, but a managerial employee may hold a real estate 
brokerage or agency license. 

 Manufactured home is defined in § 3280.2 of this title. 

 Mortgage broker means a person (not an employee or exclusive agent of a lender) who brings a borrower and 
lender together to obtain a federally related mortgage loan, and who renders services as described in the definition of 
"settlement services" in this section. A loan correspondent approved under § 202.8 of this title for Federal Housing Ad-
ministration programs is a mortgage broker for purposes of this part. 

 Mortgaged property means the real property that is security for the federally related mortgage loan. 

 Person is defined in section 3(5) of RESPA (12 U.S.C. 2602(5)). 

 Public Guidance Documents means documents that HUD has published in the Federal Register, and that it may 
amend from time-to-time by publication in the Federal Register. These documents are also available from HUD at the 
address indicated in 24 CFR 3500.3. 

 Refinancing means a transaction in which an existing obligation that was subject to a secured lien on residential 
real property is satisfied and replaced by a new obligation undertaken by the same borrower and with the same or a new 



 

 

lender. The following shall not be treated as a refinancing, even when the existing obligation is satisfied and replaced by 
a new obligation with the same lender (this definition of "refinancing" as to transactions with the same lender is similar 
to Regulation Z, 12 CFR 226.20(a)): 

 (1) A renewal of a single payment obligation with no change in the original terms; 

 (2) A reduction in the annual percentage rate as computed under the Truth in Lending Act with a corresponding 
change in the payment schedule; 

 (3) An agreement involving a court proceeding; 

 (4) A workout agreement, in which a change in the payment schedule or change in collateral requirements is 
agreed to as a result of the consumer's default or delinquency, unless the rate is increased or the new amount financed 
exceeds the unpaid balance plus earned finance charges and premiums for continuation of allowable insurance; and 

 (5) The renewal of optional insurance purchased by the consumer that is added to an existing transaction, if disclo-
sures relating to the initial purchase were provided. 

 Regulation Z means the regulations issued by the Board of Governors of the Federal Reserve System (12 CFR part 
226) to implement the Federal Truth in Lending Act (15 U.S.C. 1601 et seq.), and includes the Commentary on Regula-
tion Z. 

 Required use means a situation in which a person must use a particular provider of a settlement service in order to 
have access to some distinct service or property, and the person will pay for the settlement service of the particular pro-
vider or will pay a charge attributable, in whole or in part, to the settlement service. However, the offering of a package 
(or combination of settlement services) or the offering of discounts or rebates to consumers for the purchase of multiple 
settlement services does not constitute a required use. Any package or discount must be optional to the purchaser. The 
discount must be a true discount below the prices that are otherwise generally available, and must not be made up by 
higher costs elsewhere in the settlement process. 

 RESPA means the Real Estate Settlement Procedures Act of 1974, 12 U.S.C. 2601 et seq. 

 Servicer means the person responsible for the servicing of a mortgage loan (including the person who makes or 
holds a mortgage loan if such person also services the mortgage loan). The term does not include: 

 (1) The Federal Deposit Insurance Corporation (FDIC) or the Resolution Trust Corporation (RTC), in connection 
with assets acquired, assigned, sold, or transferred pursuant to section 13(c) of the Federal Deposit Insurance Act or as 
receiver or conservator of an insured depository institution; and 

 (2) The Federal National Mortgage Corporation (FNMA); the Federal Home Loan Mortgage Corporation (Freddie 
Mac); the RTC; the FDIC; HUD, including the Government National Mortgage Association (GNMA) and the Federal 
Housing Administration (FHA) (including cases in which a mortgage insured under the National Housing Act (12 
U.S.C. 1701 et seq.) is assigned to HUD); the National Credit Union Administration (NCUA); the Farmers Home Ad-
ministration or its successor agency under Public Law 103-354 (FmHA); and the Department of Veterans Affairs (VA), 
in any case in which the assignment, sale, or transfer of the servicing of the mortgage loan is preceded by termination of 
the contract for servicing the loan for cause, commencement of proceedings for bankruptcy of the servicer, or com-
mencement of proceedings by the FDIC or RTC for conservatorship or receivership of the servicer (or an entity by 
which the servicer is owned or controlled). 

 Servicing means receiving any scheduled periodic payments from a borrower pursuant to the terms of any mort-
gage loan, including amounts for escrow accounts under section 10 of RESPA (12 U.S.C. 2609), and making the pay-
ments to the owner of the loan or other third parties of principal and interest and such other payments with respect to the 
amounts received from the borrower as may be required pursuant to the terms of the mortgage servicing loan documents 
or servicing contract. In the case of a home equity conversion mortgage or reverse mortgage as referenced in this sec-
tion, servicing includes making payments to the borrower. 

 Settlement means the process of executing legally binding documents regarding a lien on property that is subject to 
a federally related mortgage loan. This process may also be called "closing" or "escrow" in different jurisdictions. 

 Settlement service means any service provided in connection with a prospective or actual settlement, including, but 
not limited to, any one or more of the following: 



 

 

 (1) Origination of a federally related mortgage loan (including, but not limited to, the taking of loan applications, 
loan processing, and the underwriting and funding of such loans); 

 (2) Rendering of services by a mortgage broker (including counseling, taking of applications, obtaining verifica-
tions and appraisals, and other loan processing and origination services, and communicating with the borrower and 
lender); 

 (3) Provision of any services related to the origination, processing or funding of a federally related mortgage loan; 

 (4) Provision of title services, including title searches, title examinations, abstract preparation, insurability deter-
minations, and the issuance of title commitments and title insurance policies; 

 (5) Rendering of services by an attorney; 

 (6) Preparation of documents, including notarization, delivery, and recordation; 

 (7) Rendering of credit reports and appraisals; 

 (8) Rendering of inspections, including inspections required by applicable law or any inspections required by the 
sales contract or mortgage documents prior to transfer of title; 

 (9) Conducting of settlement by a settlement agent and any related services; 

 (10) Provision of services involving mortgage insurance; 

 (11) Provision of services involving hazard, flood, or other casualty insurance or homeowner's warranties; 

 (12) Provision of services involving mortgage life, disability, or similar insurance designed to pay a mortgage loan 
upon disability or death of a borrower, but only if such insurance is required by the lender as a condition of the loan; 

 (13) Provision of services involving real property taxes or any other assessments or charges on the real property; 

 (14) Rendering of services by a real estate agent or real estate broker; and 

 (15) Provision of any other services for which a settlement service provider requires a borrower or seller to pay. 

 Special information booklet means the booklet prepared by the Secretary pursuant to section 5 of RESPA (12 
U.S.C. 2604) to help persons understand the nature and costs of settlement services. The Secretary publishes the form of 
the special information booklet in the Federal Register. The Secretary may issue or approve additional booklets or alter-
native booklets by publication of a Notice in the Federal Register. 

 State means any State of the United States, the District of Columbia, the Commonwealth of Puerto Rico, and any 
territory or possession of the United States. 

 Table funding means a settlement at which a loan is funded by a contemporaneous advance of loan funds and an 
assignment of the loan to the person advancing the funds. A table-funded transaction is not a secondary market transac-
tion (see § 3500.5(b)(7)). 

 Title company means any institution, or its duly authorized agent, that is qualified to issue title insurance. 
 
 

24 CFR 3500.5 
 
  § 3500.5 Coverage of RESPA.  
 
 
    (a) Applicability. RESPA and this part apply to all federally related mortgage loans, except for the exemptions pro-
vided in paragraph (b) of this section. 

 (b) Exemptions. (1) A loan on property of 25 acres or more. 

 (2) Business purpose loans. An extension of credit primarily for a business, commercial, or agricultural purpose, as 
defined by Regulation Z, 12 CFR 226.3(a)(1). Persons may rely on Regulation Z in determining whether the exemption 
applies. 



 

 

 (3) Temporary financing. Temporary financing, such as a construction loan. The exemption for temporary financ-
ing does not apply to a loan made to finance construction of 1- to 4-family residential property if the loan is used as, or 
may be converted to, permanent financing by the same lender or is used to finance transfer of title to the first user. If a 
lender issues a commitment for permanent financing, with or without conditions, the loan is covered by this part. Any 
construction loan for new or rehabilitated 1- to 4-family residential property, other than a loan to a bona fide builder (a 
person who regularly constructs 1- to 4-family residential structures for sale or lease), is subject to this part if its term is 
for two years or more. A "bridge loan" or "swing loan" in which a lender takes a security interest in otherwise covered 
1- to 4-family residential property is not covered by RESPA and this part. 

 (4) Vacant land. Any loan secured by vacant or unimproved property, unless within two years from the date of the 
settlement of the loan, a structure or a manufactured home will be constructed or placed on the real property using the 
loan proceeds. If a loan for a structure or manufactured home to be placed on vacant or unimproved property will be 
secured by a lien on that property, the transaction is covered by this part. 

 (5) Assumption without lender approval. Any assumption in which the lender does not have the right expressly to 
approve a subsequent person as the borrower on an existing federally related mortgage loan. Any assumption in which 
the lender's permission is both required and obtained is covered by RESPA and this part, whether or not the lender 
charges a fee for the assumption. 

 (6) Loan conversions. Any conversion of a federally related mortgage loan to different terms that are consistent 
with provisions of the original mortgage instrument, as long as a new note is not required, even if the lender charges an 
additional fee for the conversion. 

 (7) Secondary market transactions. A bona fide transfer of a loan obligation in the secondary market is not covered 
by RESPA and this part, except as set forth in section 6 of RESPA (12 U.S.C. 2605) and § 3500.21. In determining what 
constitutes a bona fide transfer, HUD will consider the real source of funding and the real interest of the funding lender. 
Mortgage broker transactions that are table-funded are not secondary market transactions. Neither the creation of a 
dealer loan or dealer consumer credit contract, nor the first assignment of such loan or contract to a lender, is a secon-
dary market transaction (see § 3500.2.) 
 
 

24 CFR 3500.14 
 
  § 3500.14 Prohibition against kickbacks and unearned fees.  
 
 
    (a) Section 8 violation. Any violation of this section is a violation of section 8 of RESPA (12 U.S.C. 2607) and is 
subject to enforcement as such under § 3500.19. 

 (b) No referral fees. No person shall give and no person shall accept any fee, kickback or other thing of value pur-
suant to any agreement or understanding, oral or otherwise, that business incident to or part of a settlement service in-
volving a federally related mortgage loan shall be referred to any person. Any referral of a settlement service is not a 
compensable service, except as set forth in § 3500.14(g)(1). A business entity (whether or not in an affiliate relation-
ship) may not pay any other business entity or the employees of any other business entity for the referral of settlement 
service business. 

 (c) No split of charges except for actual services performed. No person shall give and no person shall accept any 
portion, split, or percentage of any charge made or received for the rendering of a settlement service in connection with 
a transaction involving a federally related mortgage loan other than for services actually performed. A charge by a per-
son for which no or nominal services are performed or for which duplicative fees are charged is an unearned fee and 
violates this section. The source of the payment does not determine whether or not a service is compensable. Nor may 
the prohibitions of this Part be avoided by creating an arrangement wherein the purchaser of services splits the fee. 

 (d) Thing of value. This term is broadly defined in section 3(2) of RESPA (12 U.S.C. 2602(2)). It includes, without 
limitation, monies, things, discounts, salaries, commissions, fees, duplicate payments of a charge, stock, dividends, dis-
tributions of partnership profits, franchise royalties, credits representing monies that may be paid at a future date, the 
opportunity to participate in a money-making program, retained or increased earnings, increased equity in a parent or 
subsidiary entity, special bank deposits or accounts, special or unusual banking terms, services of all types at special or 
free rates, sales or rentals at special prices or rates, lease or rental payments based in whole or in part on the amount of 



 

 

business referred, trips and payment of another person's expenses, or reduction in credit against an existing obligation. 
The term "payment" is used throughout §§ 3500.14 and 3500.15 as synonymous with the giving or receiving any "thing 
of value" and does not require transfer of money. 

 (e) Agreement or understanding. An agreement or understanding for the referral of business incident to or part of a 
settlement service need not be written or verbalized but may be established by a practice, pattern or course of conduct. 
When a thing of value is received repeatedly and is connected in any way with the volume or value of the business re-
ferred, the receipt of the thing of value is evidence that it is made pursuant to an agreement or understanding for the 
referral of business. 

 (f) Referral -- (1) A referral includes any oral or written action directed to a person which has the effect of affirma-
tively influencing the selection by any person of a provider of a settlement service or business incident to or part of a 
settlement service when such person will pay for such settlement service or business incident thereto or pay a charge 
attributable in whole or in part to such settlement service or business. 

 (2) A referral also occurs whenever a person paying for a settlement service or business incident thereto is required 
to use (see § 3500.2, "required use") a particular provider of a settlement service or business incident thereto. 

 (g) Fees, salaries, compensation, or other payments. (1) Section 8 of RESPA permits: 

 (i) A payment to an attorney at law for services actually rendered; 

 (ii) A payment by a title company to its duly appointed agent for services actually performed in the issuance of a 
policy of title insurance; 

 (iii) A payment by a lender to its duly appointed agent or contractor for services actually performed in the origina-
tion, processing, or funding of a loan; 

 (iv) A payment to any person of a bona fide salary or compensation or other payment for goods or facilities actu-
ally furnished or for services actually performed; 

 (v) A payment pursuant to cooperative brokerage and referral arrangements or agreements between real estate 
agents and real estate brokers. (The statutory exemption restated in this paragraph refers only to fee divisions within real 
estate brokerage arrangements when all parties are acting in a real estate brokerage capacity, and has no applicability to 
any fee arrangements between real estate brokers and mortgage brokers or between mortgage brokers.); 

 (vi) Normal promotional and educational activities that are not conditioned on the referral of business and that do 
not involve the defraying of expenses that otherwise would be incurred by persons in a position to refer settlement ser-
vices or business incident thereto; or 

 (vii) An employer's payment to its own employees for any referral activities. 

 (2) The Department may investigate high prices to see if they are the result of a referral fee or a split of a fee. If the 
payment of a thing of value bears no reasonable relationship to the market value of the goods or services provided, then 
the excess is not for services or goods actually performed or provided. These facts may be used as evidence of a viola-
tion of section 8 and may serve as a basis for a RESPA investigation. High prices standing alone are not proof of a 
RESPA violation. The value of a referral (i.e., the value of any additional business obtained thereby) is not to be taken 
into account in determining whether the payment exceeds the reasonable value of such goods, facilities or services. The 
fact that the transfer of the thing of value does not result in an increase in any charge made by the person giving the 
thing of value is irrelevant in determining whether the act is prohibited. 

 (3) Multiple services. When a person in a position to refer settlement service business, such as an attorney, mort-
gage lender, real estate broker or agent, or developer or builder, receives a payment for providing additional settlement 
services as part of a real estate transaction, such payment must be for services that are actual, necessary and distinct 
from the primary services provided by such person. For example, for an attorney of the buyer or seller to receive com-
pensation as a title agent, the attorney must perform core title agent services (for which liability arises) separate from 
attorney services, including the evaluation of the title search to determine the insurability of the title, the clearance of 
underwriting objections, the actual issuance of the policy or policies on behalf of the title insurance company, and, 
where customary, issuance of the title commitment, and the conducting of the title search and closing. 

 (h) Recordkeeping. Any documents provided pursuant to this section shall be retained for five (5) years from the 
date of execution. 



 

 

 (i) Appendix B of this part. Illustrations in Appendix B of this part demonstrate some of the requirements of this 
section. 
 
 

24 CFR 3500.15 
 
  § 3500.15 Affiliated business arrangements.  
 
 
    (a) General. An affiliated business arrangement is defined in section 3(7) of RESPA (12 U.S.C. 2602(7)). 

 (b) Violation and exemption. An affiliated business arrangement is not a violation of section 8 of RESPA (12 
U.S.C. 2607) and of § 3500.14 if the conditions set forth in this section are satisfied. Paragraph (b)(1) of this section 
shall not apply to the extent it is inconsistent with section 8(c)(4)(A) of RESPA (12 U.S.C. 2607(c)(4)(A)). 

 (1) The person making each referral has provided to each person whose business is referred a written disclosure, in 
the format of the Affiliated Business Arrangement Disclosure Statement set forth in appendix D of this part, of the na-
ture of the relationship (explaining the ownership and financial interest) between the provider of settlement services (or 
business incident thereto) and the person making the referral and of an estimated charge or range of charges generally 
made by such provider (which describes the charge using the same terminology, as far as practical, as section L of the 
HUD-1 settlement statement). The disclosures must be provided on a separate piece of paper no later than the time of 
each referral or, if the lender requires use of a particular provider, the time of loan application, except that: 

 (i) Where a lender makes the referral to a borrower, the condition contained in paragraph (b)(1) of this section may 
be satisfied at the time that the good faith estimate or a statement under § 3500.7(d) is provided; and 

 (ii) Whenever an attorney or law firm requires a client to use a particular title insurance agent, the attorney or law 
firm shall provide the disclosures no later than the time the attorney or law firm is engaged by the client. Failure to 
comply with the disclosure requirements of this section may be overcome if the person making a referral can prove by a 
preponderance of the evidence that procedures reasonably adopted to result in compliance with these conditions have 
been maintained and that any failure to comply with these conditions was unintentional and the result of a bona fide 
error. An error of legal judgment with respect to a person's obligations under RESPA is not a bona fide error. Adminis-
trative and judicial interpretations of section 130(c) of the Truth in Lending Act shall not be binding interpretations of 
the preceding sentence or section 8(d)(3) of RESPA (12 U.S.C. 2607(d)(3)). 

 (2) No person making a referral has required (as defined in § 3500.2, "required use") any person to use any particu-
lar provider of settlement services or business incident thereto, except if such person is a lender, for requiring a buyer, 
borrower or seller to pay for the services of an attorney, credit reporting agency, or real estate appraiser chosen by the 
lender to represent the lender's interest in a real estate transaction, or except if such person is an attorney or law firm for 
arranging for issuance of a title insurance policy for a client, directly as agent or through a separate corporate title insur-
ance agency that may be operated as an adjunct to the law practice of the attorney or law firm, as part of representation 
of that client in a real estate transaction. 

 (3) The only thing of value that is received from the arrangement other than payments listed in § 3500.14(g) is a 
return on an ownership interest or franchise relationship. 

 (i) In an affiliated business arrangement: 

 (A) Bona fide dividends, and capital or equity distributions, related to ownership interest or franchise relationship, 
between entities in an affiliate relationship, are permissible; and 

 (B) Bona fide business loans, advances, and capital or equity contributions between entities in an affiliate relation-
ship (in any direction), are not prohibited -- so long as they are for ordinary business purposes and are not fees for the 
referral of settlement service business or unearned fees. 

 (ii) A return on an ownership interest does not include: 

 (A) Any payment which has as a basis of calculation no apparent business motive other than distinguishing among 
recipients of payments on the basis of the amount of their actual, estimated or anticipated referrals; 



 

 

 (B) Any payment which varies according to the relative amount of referrals by the different recipients of similar 
payments; or 

 (C) A payment based on an ownership, partnership or joint venture share which has been adjusted on the basis of 
previous relative referrals by recipients of similar payments. 

 (iii) Neither the mere labelling of a thing of value, nor the fact that it may be calculated pursuant to a corporate or 
partnership organizational document or a franchise agreement, will determine whether it is a bona fide return on an 
ownership interest or franchise relationship. Whether a thing of value is such a return will be determined by analyzing 
facts and circumstances on a case by case basis. 

 (iv) A return on franchise relationship may be a payment to or from a franchisee but it does not include any pay-
ment which is not based on the franchise agreement, nor any payment which varies according to the number or amount 
of referrals by the franchisor or franchisee or which is based on a franchise agreement which has been adjusted on the 
basis of a previous number or amount of referrals by the franchiser or franchisees. A franchise agreement may not be 
constructed to insulate against kickbacks or referral fees. 

 (c) Definitions. As used in this section: 

 (1) Associate is defined in section 3(8) of RESPA (12 U.S.C. 2602(8)). 

 (2) Affiliate relationship means the relationship among business entities where one entity has effective control over 
the other by virtue of a partnership or other agreement or is under common control with the other by a third entity or 
where an entity is a corporation related to another corporation as parent to subsidiary by an identity of stock ownership. 

 (3) Beneficial ownership means the effective ownership of an interest in a provider of settlement services or the 
right to use and control the ownership interest involved even though legal ownership or title may be held in another per-
son's name. 

 (4) Control, as used in the definitions of "associate" and "affiliate relationship," means that a person: 

 (i) Is a general partner, officer, director, or employer of another person; 

 (ii) Directly or indirectly or acting in concert with others, or through one or more subsidiaries, owns, holds with 
power to vote, or holds proxies representing, more than 20 percent of the voting interests of another person; 

 (iii) Affirmatively influences in any manner the election of a majority of the directors of another person; or 

 (iv) Has contributed more than 20 percent of the capital of the other person. 

 (5) Direct ownership means the holding of legal title to an interest in a provider of settlement service except where 
title is being held for the beneficial owner. 

 (6) Franchise is defined in 16 CFR 436.2(a). 

 (7) Franchisor is defined in 16 CFR 436.2(c). 

 (8) Franchisee is defined in 16 CFR 436.2(d). 

 (9) Person who is in a position to refer settlement service business means any real estate broker or agent, lender, 
mortgage broker, builder or developer, attorney, title company, title agent, or other person deriving a significant portion 
of his or her gross income from providing settlement services. 

 (d) Recordkeeping. Any documents provided pursuant to this section shall be retained for 5 years after the date of 
execution. 

 (e) Appendix B of this part. Illustrations in Appendix B of this part demonstrate some of the requirements of this 
section. 


